Vo. 80 


CENTRAL LAW JOURNAL. 


— 3tt 








Central Law Journal. 


ST, LOUIS, MO., APRIL, 9, 1915. 








CORPORATION AND STOCKHOLDERS DIS- 
TINGUISHED IN CONSTRUCTION OF 
STATUTES RELATING TO LIABILITY 
OF THE LATTER FOR CORPORATE IN- 
DEBTEDNESS. 


The Supreme Court of Oklahoma, in 
majority and minority opinions, treats in 
quite an interesting way the question, 
whether amendment of banking laws 
bringing trust companies under the rules 
of purely banking business also brings 
the shareholders of the latter under the 
same rule of liability. Lankford v. Menefee, 
145 Pac. 375. 


The law for the incorporation of trust 
companies made each stockholder liable 
for debts of the corporation to the extent 
only of double the amount that is unpaid 
upon the stock held by him, while as to 
banks doing a purely banking business 
each stockholder is liable for company 
debts to the extent of the stock subscrib- 
ed for by him. 


The trust company act authorized a 
trust company to do business as such and 
_ also a banking business, and, indeed, it 
would seem that the act contemplates 
that it should do both kinds of business. 


These laws were in existence while Ok- 
lahoma was a territory and after its ad- 
mission as a state there was a general 
revision of its banking laws and by that 
revision it was provided that “the share- 
holders of every bank organized under 
this act shall be additionally liable for the 
amount of stock owned and no more.” 


Were the matter left at this point, it 
would seem, that there would not be 
much reason to claim that the stockhold- 
ers of a trust company organized and do- 
ing business under the old laws could be 


made liable differently than as expressed 

/in the law for its incorporation, howso- 
ever inconsistent this law would appear 
to be as compared with other existing 
law with regard to corporations doing a 
banking business. 


But the revision statute says that “no 
bank, except those that have complied 
with or that may be organized under the 
laws of this state relating to trust com- 
panies shall engage in any business other 
than as authorized by this act.” And 
further in this. revision statute there is 
spoken of the capital stock of banks and 
trust companies in the state being subject 
to assessment for a depositors’ guaranty 
fund. And, indeed, all through this revi- 
sion statute trust companies and banks 
are referred to as all coming under it in 
their right to carry on business, none of 
them being allowed “to receive money 
upon deposit or transact a banking busi- 
ness except as authorized by this act, 
or by the laws relating to trust com- 
panies.” 


It was said by dissenting opinion, that 
as the law formerly stood a trust com- 
pany could not receive money upon de- 
posit without complying with all the pro- 
visions of the general banking law, but 
it was not claimed that such compliance 
increased the stockholders’ liability under 
the revision. The dissenting judge claims 
it could receive money on deposit without 
complying with the revision act, but could 
not engage in the banking business with- 
out thus complying, as “otherwise there 
would be no law governing the banking 
carried on by a bank organized under the 
trust company law.” 


We must confess that the most we can 
make out of this, unless the dissenting 
opinion is right, is that the banking laws 
of Oklahoma are in a muddle that the 
revisers in the later statute never con- 





ceived as possible to exist. 
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There must be supposed something of 
strabismus in the legislative eye, that 
would hold a stockholder in-a trust com- 
pany to a less strict liability as to trust 
funds than as to ordinary debts arising 
in a banking business. And this being 
so, courts ought to be inclined to regard 
future legislation as meaning to put this 
aside, if fairly it can be construed this 
way. 


But the majority lay stress upon the 
fact of the double liability under the new 
law expressly applying to “shareholders 
in a bank organized under this act,” while 
the act alludes to banks and trust com- 
panies organized under existing laws. 
Surely, however, it ought to be thought 
that the new act was intended to cover 
the entire subject not only of organizing 
banks thereafter, but of permitting any 
banking business to be done except as 
subjecting stockholders to penalties for 
its debts according to the rule of double 
liability. 


This would have made no change un- 
der the old law as to purely banking busi- 
ness, which did not embrace trust com- 
pany features. Merely out of caution 
this might have been stated in the new 
law, and to prevent any controversy on 
this subject between new and old banks. 

But, if this was the intent, it also mani- 
fests purpose as to every institution carry- 
ing on a business, of which banking is a 
part, under the new law. . 


If a trust company could not be joined 
in with others because there was not be- 
hind its corporate debts the same double 
liability as with banks under the old and 
the new law, the new law, conferring a 
benefit in its guaranty features, may be 
thought to have intended that old trust 
companies should be deemed banks as to 
their banking business. 


It is, of course, true that shareholder lia- 
bility for corporate acts or debts must be 
expressly declared or it does not exist, 
but it is not greatly difficult for estoppel 





to operate such liability, if, along with 
benefits received, that is to say the guar- 
anty fund above spoken of, the field of 
activity is practically closed to non-ac- 
ceptors of the provisions of a new law of 
general operation. All a court has to ask 
itself is whether such law intended that 
the old difference in shareholder liability 
should continue to exist. It does not seem 
sufficient to say that the new law was 
aimed at control of corporations and not 
at shareholders at all. While a corpora- 
tion may sue and be sued, contract and 
be contracted with, yet also we know 
that, upon the whole, these powers and 
responsibilities work interchangeably for 
its benefit, and they are not intended to 
enable shareholders, to whom, in _ final 
analysis, the corporation belongs, to take 
advantage where estoppel would operate 
against another. The rule of law and its 
construction that works out practically is 
more preferred now than formerly. 








NOTES OF IMPORTANT DECISIONS 





BILLS AND NOTES—PAYMENT OF NON- 
NEGOTIABLE DRAFT PRECLUDING RE- 
COVERY FROM HOLDER.—In United States 
v. Bank of New York, 219 Fed. 648, decided by 
Second Circuit Court of Appeals, it is held that 
where the Secretary of the U. S. Treasury 
pays a draft purporting to have been drawn on 
him by an American Consul, which draft is 
upon a forged signature of such consul, it can- 
not recover from a bona fide holder of such 
draft, whether it be negotiable or not. 


The opinion reaffirms the rule announced in 
Price v. Neal, 3 Burr. 1354, decided in 1762, 
which established the principle that the 
drawee of a draft, which pays the same, can- 
not compel repayment on discovering the draw- 
er’s name has been forged, and it is pointed 
out that this principle hag been incorporated 
in the Uniform Negotiable Instruments Act 
which has been adopted in the District of 
Columbia. It is shown also that the U. S. Su- 
preme Court as early as 1825 applied the rule 
in Price v. Neal. 


It was claimed, however, that the United 
States “is entitled to greater protection than 
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an individual from the unauthorized and fraud- 
ulent acts of its agents and the case of United 
States v. National Exch. Bank, 214 U. S. 302, 
53 L. ed. 1004, 16 Ann. Cas, 1184, is cited in 
support of such claim. But the Second Circuit 
Court of Appeals said the ruling there was not 
in a case where the signature of the drawer 
was forged, but only that of payee and the rule 
in Price v. Neal is inapplicable to such cases, 
there being at common law no obligation on 
drawee to know the signature of payee or in- 
dorser. 


It was said, however, that in this case the 
draft was upon a condition that it be charged 
“to account for relief of seamen and balance 
of salary.” The court said it was unnecessary 
to determine whether the draft was conditional 
and therefore non-negotiable, because the doc- 
trine in Price v. Neal, applied as well in one as 


the other case, going, as it does, on the theory 
that: “A drawee knows the signature of his 
drawer and that it is negligence in him if he 
accepts or pays without satisfying himself re- 
specting the genuineness of,the signature.” 


It was further said: “The importance of the 
distinction between negotiable and non-negoti- 
able paper grows out of the principle that the 
bona fide holder of negotiable paper takes free 
from equities, while the holder of non-negoti- 
able paper takes subject to them. The act of 
payment follows the acquisition of the title 
by the holder, and it is the effect of the act of 
payment alone which is to be determined, and 
in determining it, it can make no difference 
whether or not the holder acquired the paper 
free from or subject to existing equities, and 
if it is not unconscientious for the holder of a 
negotiable bill who is paid on a forged signa- 
ture of the drawer to retain the money paid 
him by the negligence of the payee, no more 
is it unconscientious in the holder of the non- 
negotiable bill who has been paid in the same 
way to retain what he has been paid.” 


This reasoning, if the whole theory of right- 
ful retention is predicated upon conscientious- 
ness on the part of the holder, is unassailable. 
But if it is not considered that a non-negotiable 
paper is to have currency like a negotiable 
paper, the holder takes it in a different way. 
Does he get title subject only to equities or 
is it contemplated that title shall pass at all? 
Is it supposed to be current paper in every 
sense but one? The buyer knows it is upon 
one condition. May he ignore the possibilities 
of other conditions. Price v. Neal covered no 
more than the case of negotiable paper. 





EFFICIENCY AS AN IDEAL. 





All professions and business pursuits to 
be successful demand large measures of 
concentrated attention, sound qualifications, 
interest in work, fair treatment of one’s 
associates as well as one’s self, and an ade- 
quate system of general organization. In 
addition to these elements, there is implied 
some ideal of perfection toward which all 
activity is directed and from which sub- 
stantial help may be had in establishing ef- 
ficient relationships. ‘The word efficiency 
interpreted in this or some similar way has 
a grand significance. It implies the neces- 
sary specialization without the sacrifice of 
those things which make life attractive. It 
includes kindness as well as firmness in its 
meaning. 

We meet people every day who seem to 
possess this true efficiency. They accom- 
plish results, and it makes no difference 
whether they are farm hands, railroad pres- 
idents, news boys, editors or lawyers. It 
is all the same. But there is another kind 
due to what is known as the “efficiency 
bug.” Good natured business has in many 
instances been inoculated by the bite of this 
bug with a peculiar disease, the symptoms 
of which are numerous, but may be summed 
up as an effort to squeeze the last available 
atom of energy out of its representatives 
all the way down the line from the highest 
officials to the humblest employe. 

All business has not been thus affected, 
however. Much of it has remained immune 
to the bite of this “bug,” and operating 
under good counsel or by reason of some 
humane instinct, has kept on the path of 
true progress, not measuring its dividends 
exclusively by the dollar mark, but reading 
into them the loyalty of its personnel be- 
sides. 

The traditonal straw which disrupted the 
spinal column of the faithful camel was no 
more disastrous in its effect than methods 
productive of a strained and artificial ef- 
ficiency. ‘Those who adopt these methods, 
are so busy being “efficient” that they seem 
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to be blind to everything else. There prob- 
ably remains with them, however, a glim- 
mer of the idea that most of us are well 


satisfied to go along as we have been going- 


and encourage the human nature that is 
rightfully ours. It is to be hoped that this 
glimmer will expand into a true light of 
understanding. 


Reforms in legal procedure, or in legis- 
lation leading to a simplification of laws 
generally should without doubt be woven 
among the lines of sound “efficiency,” but 
this does not mean that they should be 
shorn in their effect of everything save ef- 
ficiency. There are other things that go 
to make up the relationships of human be- 
ings, and these are not recognized in a 
process, the sole object of which is to force 
more work out of yourself or others, and 
at the same time provide no way by which 
rightful ambition may be conserved. 

The lawyer of large practice is of neces- 
sity an efficiency expert and he draws upon 
his most available sources of information, 
be they text books, reports of the decisions 
of courts, or memories built up of experi- 
ence. But unless he has been obsessed by 
the word “efficiency,” and all that it implies 
in its coldness, he does not overlook that 
greater “efficiency” which contains within 
it human qualities. Certainly if there is 
any field in which true efficiency can find 
effective application, it is within that 
scanned by lawyers. On this phase of the 
matter, Mr. A. H. Robbins in an item re- 
ferring to Louis D. Brandeis, in the Cen- 
tral Law Journal for January 22nd, 1915, 
says: “There is opening a wide field of 
usefulness, as well as profit for lawyers 
in appearing for associated committees of 
citizens before the public service commis- 
sioners of our large cities and of some of 
the states.” 

A person may be productively engaged 
in digging canals or sharpening razor blades 
or in any other business, it matters not, if 
he but have a correct idea of efficiency. 
The point is that he has an idea to express. 
He may construe this idea as solely a mat- 





ter of economy in motions. He may be 
persuaded that the greater the number of 
motions made in the shortest time and with 
the least effort, the greater the resultant 
efficiency. So far, good. No one will deny 
this as a principle of mechanics. If we were 
dealing with machinery and not with human 
beings, there would be no fault to find with 
this limited idea of efficiency. 

As a result of this mechanistic system, 
the objective points become nothing but 
dividends. The human beings engaged, 
from the owner of the business to the jani- 
tor, are to be jerked out of the hole by 
“rule of thumb” methods, and be made into 
machines individually and_ collectively. 
There is absolutely no question but that 
they will become very efficient as such ma- 
chines through this process of elimination. 
For process of elimination it is, in that it 
tends to result in stripping them of every- 
thing but mechanical perfection as workers. 
In this procedure there is no fear nor favor. 
The owner and managers put themselves 
under the same system and reap the same 
results relatively as everyone else connected 
directly or indirectly with the business. 


But supposing our efficiency expert sees 
in his-ideal something besides mechanics, 
will he object to the cultivation of easy, 
rhythmic motions and proper rest periods? 
No. He will on the contrary make these 
things largely his stock in trade. But he 
will do more. He will try to perceive where- 
in the workman best loves his work and in 
what manner he performs it with the great- 
est freedom. He will not despise the so- 
called “rule of thumb” methods, but will 
try to make the users of those methods ef- 
ficient in them. He will encourage the ex- 
pression of individuality in each workman 
so far as can be done in harmony with 
others and in harmony with the character of 
the business. He will encourage friendly 
competition, realizing that people generally 
tend to express voluntarily the best that is 
in them. 


Does this reading into efficiency an ideal 
meaning, deprive it of successful expres- 
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sion? Clearly the answer is no. But it 
shows that compulsory efficiency in business 
or other peaceful pursuits is nothing more 
than human deficiency, although at first 
hand it may seem different. And, too, this 
ideal forever removes the holder of it from 
the chilling atmosphere of a business policy, 
the dominant idea of which is simply a 
tight-fisted squeezing of the productive 
sponge. Harvey D. CHENEY. 
Los Angeles, Cal. 








SOME LEGAL NOTIONS OF MARK 
TWAIN. 


By all the laws of heredity and environ- 
ment Mark Twain should have been a law- 
yer. His father and paternal grandfather 
were both members of the profession. The 
father, John Marshal Clemens, practiced 
intermittently in half a dozen places, suc- 
cessively in Kentucky, Tennessee and Mis- 
souri. In Hannibal, where young Twain 
spent his boyhood, the father was known 
as “Judge” Clemens, and was for a time 
justice of the peace as well as a practicing 
attorney. Orion, an elder brother of 
Twain’s, followed in the footsteps and pro- 
fession of the father, but Twain himself 
seems to have had no inclination in that 
direction, strong as his environment must 
have impelled him at times. 


It was with Orion that Twain made the 
memorable trip by over-land stage to 
Nevada. The passengers were each re- 
stricted to twenty-five pounds of baggage, 
and Twain, who found the usual amount of 
humor in this seeming prosaic fact, relates 
that “my brother, the secretary, took along 
about four pounds of United States stat- 
utes and six pounds of Unabridged Diction- 
ary.” During the trip the migrating humor- 
ist “read law.” The coach was half-filled 
with a three-days’ accumulation of mail 
sacks. He lay back on these, smoked his 
pipe luxuriously, and, in his own language, 
“had many an exciting day subsequently, 





reading the statutes and the dictionary, and 
wondering how the characters would turn 
out.” For years afterward the brothers 
were intimatély associated. Orion held his 
government secretaryship for a while, but 
finally opened up a law office. Twain did 
not again join him in his legal studies; nor 
does he seem to have been profoundly im- 
pressed with Orion’s fitness for a career at 
the bar. In a letter written during the 
Nevada sojourn, he “wonders if his 
(Orion’s) law business is going satisfactor- 
ily,” and later, in 1875, writing to his moth- 


-er and sister, in melancholy complaint of 


Orion’s vagrant shortcomings, he says—“T 
can’t ‘encourage’ Orion. I can’t encourage 
him to try the ministry. I can’t conscien- 
tiously encourage him to do anything. .. One 
can’t ‘encourage’ quicksilver, because the in- 
stant you put your finger on it, it isn’t there. 
No, I am saying too much. He does stick 
to his literary and legal aspirations, and 
he naturally would elect the very two things 
which he is wholly and preposterously un- 
fitted for.” 


Referring to a still later period, 
Twain’s biographer, Albert Biglow Paine, 
tells us that Orion “had prospected insur- 
ance, mining, journalism, his old trade of 
printing, and had taken down and hung up 
his law shingle between each of these seiz- 
ures.” 


Possibly it was the indifferent success of 
his father at the law and, later, the succes- 
sive failures of his brother, Orion, that 
smothered all ambition or: interest that 
Twain himself may have had in the direc- 
tion of the profession. It is certain that 
though he was himself in turn a printer, 
pilot, reporter, prospector, newspaper cor- 
respondent, senatorial secretary, lecturer, 
traveler, inventor, publisher, and author, he 
never indulged in even a mild flirtation with 
the law. Yet his life was closely bound up 
with the profession and its members. In 
1899 he was elected a member of the Lon- 
don Authors’ Club, which retained a legal 
adviser for the benefit of its members. In 
acknowledging the honor conferred upon 
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him he said: “I believe you keep a lawyer. 
I have always kept a lawyer, too, though 
I have never made anything out of him. 
It is service to an author to have a lawyer. 
There is something so disagreeable in hav- 
ing a’personal contact with a publisher. So 
it is better to work through a lawyer—and 
lose your case.” 


Twain’s books abound in similar jibes at 
the lawyers. Indeed, no other writer has 
turned to the environment of the law so 
frequently to find material with which to 
embellish a joke or point a moral. More- 
over, it would be impossible to point out 
the many instances when he turned the bril- 
liant illumination of his sarcasm on dark 
and unwholesome places in our law courts. 
He was never done praising our jury sys- 
tem as the “palladium of our liberties.” He 
is not quite sure what a “‘palladium” is, but 
is inclined to think it a “good thing,” since 
three hundred murders had been committed 
in the state of Nevada, and the severest pen- 
alty inflicted had been eight months in jail! 
He pretended to think our jury system “su- 
perior to any in the world,” and assured an 
English audience that its efficiency is “only 
marred by the difficulty in finding twelve 
men every day who don’t know anything 
and can’t read.” 
wonder of “the insanity plea that would 
have saved Cain.” And so on to the end 
of the long catalogue of abuses that pre- 
vail in the administration of our criminal 
law. 


Quite as frequently, however, he had in 
mind nothing more serious than the achieve- 
ment of a playful hoax. In “Roughing It,” 
he reports the case of Hyde v. Morgan. 
The plaintiff owned a ranch in the Washoe 
District, Nevada. On the mountain side, 
immediately above the plaintiff was located 
the defendant’s ranch. An alleged land- 
slide occurs, and Hyde and his belongings 
slide down upon the Morgan ranch. The 
defendant’s cabin is left standing upon the 
soil on which it had always stood, and the 
owner “would like to see anyone make him 
vacate.” Then follows a law suit, which 


He was likewise lost in } 





is a hoax, and results in the discomfiture of 
the plaintiff’s attorney, the uninitiated vic- 
tim. No less amazing is the trial of the 
Siamese twins, Lugia and Angelo, for as- 
sault and battery, all of which is set down 
with much precision and absurditv in the 
“Extraordinary Twins.” It was conceded 
that somebody, at a public temperance meet- 
ing, had soundly kicked the complaining 
witness, but whether the crime had been 
committed by the half of the twin that was 
Lugia or by the half that was Angelo was 
the perplexing problem that the court at- 
tempted to solve. It is a most extravagant 
tale, not highly regarded by literary critics, 
but not without interest and humor for the 
lawyer. 


Twain knew well the dramatic interest of 
a murder trial. In fact, he achieves a cli- 
max in three of his books with a murder 
trial: “The Trial of the Vagabond, Muff 
Potter,” in “Tom Sawyer,” that of the fan- 
tastic twins, Lugia and Angelo in “Pudd’n- 
head Wilson,” and of Laura Hawkins in the 
“Gilded Age.” 

In the “Gilded Age” appears a statement 
of Twain’s literary creed in this respect, 
though the sentence appears in a chapter 
generally credited to Charles Dudley War- 
ner, who collaborated in the writing of this 
book: “There is no enjoyment so keen to 
certain minds as that of looking upon the 
slow torture of a human being on trial for 
life, except it be an execution; there is no 
display of human ingenuity, wit, and power 
so fascinating as that made by trained law- 
yers in the trial of an important case, no- 
where else is exhibited such subtlety, acu- 
men, address, eloquence.” 

Twain knew how to make the most of 
this dramatic interest. In fact, his trials are 
altogether dramatic, when not joyously ab- 
surd. Whenever legal precedent or the con- 
ventional method of doing things got in the 
way of his dramatic purpose, he merely 
brushed precedent and convention aside. He 
cared not whether his law was correct, if 
his thrill was right. Kissing the Bible might 
no longer be a solemnity connected with the 
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administration of the oath to a witness ; yet, 
if it added a touch of the dramatic, the wit- 
ness kissed the Book. Nor does he seem to 
have cared very much whether the jurisdic- 
tion of a murder trial was in the county 
court or the circuit court in the State of 
Missouri; he could make it as thrilling in 
one as the other. Consequently he never 
bothered to verify his court procedure. He 
may have reasoned that when his variations 
from legal procedure were observed, no one 
would ever be quite sure that he was not 
purposely indulging in the innovation or 
perpetrating a hoax. He knew that the 
doubt whether a writer is making a mis- 
take or a joke is a cloak broad enough to 
cover all the sins of a humorist. He realized 
this truth and prepared his readers to realize 
it also when he wrote the introductory, 
“Whisper to the Reader” in “Pudd’nhead 
Wilson.” ‘ 

“A person who is ignorant of legal mat- 
ters is always liable to make mistakes when 
he tries to photograph a court scene with his 
pen ; and so I was not willing to let the law 
chapters of his book go to press without 
first subjecting them to rigid and exhausting 
revision and correction by a trained bar- 
rister—if that is what they are called. These 
chapters are now right in every detail, for 
they were rewritten under the immediate 
eye of William Hicks, who studied law 
part of a while in Southeast Missouri thirty- 
five years ago and then came over here to 
Florence for his health and is still helping 
for exercise and board in Macaroni Vermi- 
celli’s horse-feed shed—” 

After that introduction the lawyer-reader 
never knows whether the author has made 
a mistake or is simply having fun with him. 
As he reads the book he is quite sure that 
the legal chapters could have been written 
by a livery stable keeper, but then the au- 
thor meant them to seem so. Did he not 
say as much at the very outset?’ 

“Tom Sawyer,” however, presents no 
such violent sport with legal conventions as 
may be found elsewhere in T'wain’s work. 
It is true, the youthful Tom takes charge of 
Old Muff Potter’s trial and makes a speech 





to the jury, court, and audience, which 
without further ado clears the defendant 
and fixes the crime upon Indian Joe, but 
this performance is rather mild for Twain. 

For extravagant fancy, however, and fla- 
grant disregard of legal traditions, the trial 
of Laura Hawkins in the “Gilded Age” has. 
no equal in all literature. - Prospective 
jurors are challenged for cause because they 
can read, and the challenge is sustained. The 
court, however, is not so certain that an 
illiterate juror is disqualified because his 
father could read. The point is argued, 
and the juror finally challenged peremptor- 
ily. The defense is insanity, and as the 
trial progresses a mass of testimony, expert 
and non-expert, is received, all bearing little 
relevancy to the issue of the trial. A dying 
declaration, denominated a “dying deposi- 
tion” of the decedent is offered by the 
prosecution and received, apparently with- 
out objection, though, “after the deposi- 
tion was taken as reported, the Colonel was. 
told for the first time by his physicians, 
that his wounds were mortal.” The open- 
ing statement of counsel for the defense 
rushes from one absurdity to another, but 
the trial reaches the crowning climax of its 
extravagance when Colonel Sellers, on the 
witness stand, takes advantage of a heated 
colloquy between counsel and the court, to 
make a long and rambling address, in lower 
tone, to the jury. In the end, it develops 
that the defense was deceived: “The jury- 
man with the broken nose could read.” Con- 
sequently the jury were two days in arriv- 
ing at a verdict of not guilty. 

But no survey of Mark Twain’s legalisms: 
would be complete without some mention of 
“Joan of Arc.” Twain regarded “Joan” as 
his greatest literary achievement, and many 
critics agree with this estimate; but, what- 
ever value should be placed upon the book 
as “mere literature,” it is interesting, in 
view of Twain’s own judgment, to recall 
that the work abounds with detailed descrip- 
tions of the various trials of the Maid of 
Orleans. She submits to no less than five 
separate formal legal examinations, begin- 
ning with the suit, instigated by her parents, 
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to compel her to perform an alleged con- 
tract to marry and concluding with the trial, 
on numerous political and religious accusa- 
tions, which resulted in her martyrdom at 
the stake. Here Twain was in a strange 
field, foreign to our time and to our system 
of jurisprudence. But there is the same 
painstaking detail, always so characteristic 
of Twain at his best, the same dramatic in- 
terest that he was always seeking, and the 
same climax in a court room scene, achieved 
here with the consummate skill of a mas- 
ter. “Joan” is so different. There is no 
joyous fooling or lambasting here. All is 
high seriousness. And whatever the work 
contributes to Twain’s fame as a literary 
artist, it drives home the conviction that 
he was supreme in his handling of legal 
notions for the purposes of literature. His 
whole work from “Joan” to “Tom Sawyer” 
proclaims that he rests his fame, more than 
any other writer of his time, upon what he 
knew of law and lawyers. 
ALVIN WAGGONER. 
Philip, S. D. 








FERGUSON v. FITZE. / 


Court of Civil Appeals of Texas. 


173 S. W. 500. 

A purchaser for value before maturity, with- 
out notice of a note and mortgage securing it, 
given by an insane person to the payee, for ser- 
vices to be rendered, may not enforce the note 
and mortgage, where the payee did not render 
any service. 


On August 24, 1910, Mrs. 
H. C. Ferguson executed and delivered to C. 
B.: Fitze and Uvalde Burns her promissory 
note for $200, and at the same time; to secure 
the payment thereof, executed and delivered 
to the said Fitze and Burns a mortgage on a 


McMEANS, J.: 


certain tract of land in Angelina County. 
Afterwards, and before the maturity of the 
note, C. G. Fitze purchased said note and 
mortgage from Fitze and Burns, paying a 
valuable consideration therefor, and without 
notice of any infirmity of the maker that would 
render the note voidable. C. G. Fitze, becom- 
ing thus the owner of the note, brought this 





suit thereon and for foreclosure of the mort- 
gage. After the filing of the suit, it being 
made to appear to the court that the defend- 
ant Mrs. Ferguson was then insane, the court 
appointed I. D. Fairchild, a practicing attor- 
ney, guardian ad litem of Mrs. Ferguson, to 
represent her interest in the case. The de- 
fendant, through her guardian ad litem, an- 
swered, pleading, among other defenses, that 
Mrs. Ferguson was insane at the time she 
executed and delivered the note and mortgage 
sued upon. The case was tried before a jury 
upon special issues, and, upon return of their 
answers. judgment was rendered upon motion 
of the plaintiff in his favor, for the amount of 
the note, and for foreclosure of the mortgage 
lien upon the land. From this judgment the 
defendant has appealed. 


In response to special issues the jury an- 
swered that the plaintiff purchased the note 
in question before its maturity and paid a 
valuable consideration therefor. They also 
found that Mrs. Ferguson, on the date she 
executed said note and mortgage, was of un- 
sound mind; that is “her mind was in such 
diseased condition that she was incapable of 
knowing the effect of her acts and incapable 
of comprehending the nature of business trans- 
actions.” These findings are not challenged by 
the appellee. 


Mrs. Ferguson was charged by indictment 
in the District Court of Angelina County with 
the commission of a felony, and upon a trial, 
on May 26, 1909, was convicted and sentenced 
to a two years’ term of imprisonment in the 
penitentiary. Afterwards the judgment was 
reversed by the Court of Criminal Appeals, 
and the case against her remanded for a new 
trial. In the spring of 1911 another trial of 
her case was had, and she was again con- 
victed and sentenced to the penitentiary, but 
the trial court granted her a new trial. After 
this she was in a proper proceeding declared 
to be a lunatic, and confined in one of the 
state’s institutions for the insane, and the fel- 
ony charge against her was thereafter dis- 
missed. Between the first and second trials 
on the felony charge, she employed C. B. 
Fitze and Uvalde Burns, practicing lawyers, 
to represent her in the case, and for their 
services to be performed executed to them the 
note and mortgage herein sued upon. The 
evidence is undisputed that Fitze and Burns 
never, after their employment, performed any 
of the service for which they were employed. 
Under these facts, the question presented here 
is whether the plaintiff, C. G. Fitze, as an inno- 
cent purchaser for value, was entitled to re 
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cover upon the note and to foreclose the mort- 
gage. 

(1) The contract of a person non compos 
mentis, like that of an infant, is not void, 
but voidable at the election of the party. 
Williams v. Sapieha, 94 Tex. 433, 61 S. W. 115, 
and authorities cited. 

(2) Where the contract is for necessaries, 
and the consideration is performed, or where 
the contract is for legal services rendered to 
the party resting under disability, it seems 
that the reasonable value therefor may be 
recovered. Searcy v. Hunter, 81 Tex. 647, 
17 S. W. 372, 26 Am. St. Rep. 837. And this 
is especially true if the legal service is ren- 
dered to an infant or insane person who is 
charged with the commission of a crime, As- 
key v. Williams, 74 Tex. 297, 11 S. W. 1101, 5 
L. R. A. 176. 

(3) Where an insane person gives a note 
secured by mortgage to attorneys for a fixed 
fee to defend him against a felony charge, an 
action thereon may be defeated by the pay- 
ment of either the agreed fee or a less amount, 
if such should be reasonable compensation for 
the attorneys’ services. Askey v. Williams, 
supra, 

(4) It follows from this that if no services 
were rendered by the attorneys in behalf of 
the insane client, in pursuance of-the employ- 
ment, the recovery upon the note and mort- 
gage could be defeated by proof of such fact. 
As before stated, the evidence shows without 
dispute that no services were performed by 
Fitze and Burns for Mrs. Ferguson under 
their contract of employment; and it neces- 
sarily follows that, had this suit been brought 
by them, they could not have recovered. 

(5) But does this rule apply to C. G. Fitze 
who was shown to have been an innocent pur- 
chaser of the note, for value, before maturity? 
On the authority of Williams v. Sapieha and 
Searcy v. Hunter, supra,"we must answer that 
it does. In the Sapieha Case, Mason, a person 
non compos mentis, gave to Tolson a power 
of attorney to sell his land, and, acting under 
this authority, Tolson sold the land to Sapieha, 
who paid full value for it, not knowing that 
Mason was insane at the time he executed the 
power of attorney nor at the time of the execu- 
tion of the deed by Tolson; and it was held 
that the power of attorney and the deed could 
be disaffirmed by Mason against Sapieha, the 
purchaser. In Askey v. Williams, the defend- 
ant, a minor, employed an attorney, to defend 
him against a criminal charge, and to secure 
the fee gave a note with a deed of trust upon 
land, containing a power of sale. The debt be- 
ing unpaid, the trustee sold the land to pay 





the note, and in a suit for the land the validity 
of the sale was in issue. It was held that the 
deed of trust which contained. the power of 
sale was voidable; that the sale made by the 
trustee under the power was subject to be 
avoided by the minor just as if the deed had 
been executed by the minor in person. If, then, 
a power of attorney, or a power of sale given 
in a deed of trust by an infant or a lunatic, 
may be avoided on the ground of such disabil- 
ity, and a deed made under such power to a 
third person, who buys without notice of the 
disability, may be disaffirmed and avoided, we 
see no reason, under the facts of this case, 
why Mrs. Ferguson cannot disaffirm and avoid 
the note and mortgage given by her to Fitze 
and Burns, and conveyed by them to C. G. 
Fitze; and as it was shown that the considera- 
tion for which the note was given was never. 
performed, and that therefore Fitze and Burns, 
had they not sold the note, would not have been 
entitled to recover thereon or even upon quan- 
tum meruit, it is not perceived that C. G. 
Fitze, because he in good faith acquired the 
ownership of the note and mortgage, occupies 
a more advantageous position or acquired 
greater rights than his vendors possessed. In 
22 Cyc. 1211, it is stated that: 

“The right of a person or his guardian, per- 
sonal representative, or heir to avoid a con- 
tract entered into when he was insane cannot 
be defeated by the fact that a third person has 
in good faith and for value acquired an inter- 
est under the contract.” 

We think that, under the facts proved, the 
court should have entered judgment in favor 
of the defendant, Mrs. Ferguson, and there- 
fore the judgment of the court below is re- 
versed, and judgment here rendered for the 
appellant. 

Reversed and rendered. 


NotEe—Enforceability of Negotiable Note of an 
Incompetent Person in the Hands of an Inno- 
cent Purchaser—In considering whether an in- 
competent person may execute a paper, which 
shall be enforceable in the hands of an innocent 
holder for value, some of the courts have in- 
quired (1) whether the maker or indorser has 
been formally adjudged incompetent; (2) wheth- 
er the incompetency has been brought about by 
such signer’s own weakness or vice and, (3) 
whether the status of an incompetent at the time 
of signing of itself voids such a paper. as having 
no contractual basis whatsoever. 

Taking these inquiries in inverse order, it has 
been held that the law is more concerned in the 
protection of persons bereft of reason than of 
the holders of commercial paper. Dickerson v. 
Davis, 111 Ind. 433; Moore y. Hershey, 90 Pa. 
196; Sentance v. Poole, 3 Con. & P. 1; First Nat. 
Bank v. Wirebach, 12 W. N. C. DS. (Pa.) 50; 
Van Patton v. Beals, 46 Iowa 62. 
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But this does not preclude recovery on an ade- 
quate consideration of benefits furnished to the 
incompetent maker. Hoster v. Beard, 54 Ohio St. 
161, 31 L. R. A. 161; Surles v. Pipkin, 69 N. 
C. 513; McKee v. Purnell (Ky.) 38 S. W. 705. 


The note of an insane person, but not formally 
adjudged so to be, and depending on a perfectly 
good consideration and taken by one without 
notice of the insanity, has been held enforceable. 
National Medal Edge Co. v. Vanderver, 85 Vt. 
488, 82 Atl. 837, 42 L. R. A. (N. S.) 343; Camp- 
bell v. Hooper, 3 Smale & G. 153, 24 L. J. Ch. N. 
S. 644; Mut. L. Ins. Co. v. Hunt, 79 N. Y. 541; 
Myers vy. Knabe, 51 Kan. 720, 33 Pac. 602; Abbott 
v. Creal, 56 Iowa 175, 9 N. W. 115 Copenrath v. 
Kienby, 83 Ind. 18. 


These cases, however, go upon the theory that 
there is both ignorance of the incapacity and an 
adequate consideration. If there is absence of 
the latter, the instrument is void. Jordan v. Kirk- 
patrick, 251 Ill. 116, 95 N. W. 1079; Northwest- 
ern Mut. F. Ins. Co. v. Blankenship, 94 Ind. 535, 
48 Am. Rep. 185. And the consideration must 
be present and not for an antecedent debt. 
Mahoney vy. Goepper, 8 Ohio Dec. 154; Smith’s 
Committee v. Forsythe, 28 Ky. L. R. 1034, go S. 
W. 1075. 

If the taker has notice of the insanity, consid- 
eration will not save the instrument. Creekmore 
v. Baxter, 121 N. C. 31, 27 S. E. 994; Ricketts 
v. Joliff, 62 Miss. 440. Courts holding to abso- 
lute invalidity though not formally adjudged are 
Boyd v. Mulvihill, 61 Neb. 878, 86 N. W. 922; 
Curtis v. Brownell, 42 Mich. 165, 3 N. W. 936; 
Bates v. Hyman ( Miss.) 28 So. 567. 

The negotiable instruments law has been held 
not make an instrument absolutely void enforce- 
able in the hands of an innocent holder for 
value. Green v. Gunsten, 154 Wis. 60, 142 N. W. 
261, 46 L. R. A. (N. S.) 212. 

This was held in the case of a note signed by 
one so intoxicated that the faculties of his mind 
were destroyed, and was based on the principle 
that insanity of the maker is a good defense 
against a bona fide holder, who is said to take 
such a note “charged with constructive notice of 
the legal disability of the maker,” there being 
cited for this principle, 1 Dan. Neg. Inst. § 209, 
210; Joyce, Defenses to Com. Paper, § 71. The 
court said: “It is no greater hardship to charge a 
holder in due course with constructive notice of 
the incapacity of the maker resulting from com- 
plete drunkenness than from insanity.” 


As supporting this position, see Caulkins v. 
Fry, 35 Conn. 170. But generally the view is that 
intoxication dethroning reason is unlike insanity, 
the one being a misfortune and the other a vice. 
Sentance v. Poole supra. The leading case on 
this idea’ is State Bank v. McCoy, 69 Pa. 204, 8 
Am. Rep. 246. See also Smith v. Williamson, 
8 Utah 219, 30 Pac. 753; Abbeville Trading Co. 
v. Butter, 3 Ga. App. 138, 59 S. E. 450; Benton 
v. Sikyta, 84 Neb. 808, 122 N. W. 61, 24 L. R. A. 
(N. S.) 1057. 


The conclusion seems to be that incompetency 
of a permanent character absolves from liability 
even in the hands of an innocent holder, but in- 
sanity not adjudged or intoxication, though de- 
priving of reason, is only voidable and therefore, 
a note in the hands of innocent purchaser is 
enforceable. S 





ITEMS OF PROFESSIONAL 
INTEREST. 





JOHN D. LAWSON—A LEADER IN REFORM 
IN PROCEDURE. 





The movement for reforming procedure, for 
eliminating technicalities from pleading and 
practice, which has made such great advances 
in recent years, has known no more consistent 
champion than the subject of our sketch, Hon. 
John D. Lawson, of Columbia, Mo., whose like- 
ness graces our front cover page. 


Mr. Lawson was born in 1852, in Hamilton, 
Ontario. Shortly after being admitted to the 
bar in St. Louis, he became editor of the Cen- 
tral Law Journal, in which capacity he served 
from 1876 to 1881, later becoming a member 
of the faculty of the University of Missouri 
Law Department. 

Mr. Lawson’s services to his profession have 
been larger than are usually expected from 
lawyers in active practice. Indeed it may be 
said that he has given largely of the best years 
of his active professional life to the perform- 
ance of official duties to which he was called 
by his brethren at the bar, both in his own 
state and in the nation. He served as president 
of the Missouri Bar Association in 1904, and has 
almost continuously served on important com- 
mittees of the American Bar Association and as 
a member of its general council. 

Mr. Lawson is, however, distinguished for his 
services to the cause of reforming procedure, 
having raised his voice in this behalf as early 
as 1890, and in many public addresses since that 
time, as well as in active service on committees 
he has stirred the public as well as the profes- 
sional conscience on this important subject. 

Mr. Lawson’s most conspicuous service in 
this connection was rendered as chairman 
of the Committee on Reform of Criminal Pro- 
cedure of the American Institute of Criminal 
Law and Criminology. In this capacity he 
visited England, France and Spain, spending 
six months in England in 1910, six months in 
France in 1912, and six months in France and 
Spain in 1913, studying criminal procedure, 
the results of which investigation were pub- 
lished in an elaborate report, which has been 
printed by Congress. 

Mr. Lawson carries with him an attractive 
personality and a good fellowship that has 
made him one of the best liked and one of 
the most companionable lawyers who frequent 
the meetings of our various state and national 


bar associations. 
A. H. Ropsins. 
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RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS. 





QUESTION No. 74. 

The answers of the committee to question 
No. 47 have prompted the following inquiry. 

A firm of attorneys have from time to time 
been selected by a collection agency as special 
counsel in respect to the enforcement of the 
collection of claims entrusted to it by its pa- 
trons; this firm is not the regular counsel for 
the agency, but is employed occasionally, upon 
claims and in litigation, when the regular 
counsel is not engaged. The collection agency, 
while not undertaking to do or doing any ac- 
tual legal work, has designated its own em- 
ployes to examine and prepare accounts and 
data, to find witnesses, interrogate them, re- 
port the facts to said firm, serve summonses 
and subpoenas, and correspond with its pa- 
trons in respect to the facts of the claims and 
the litigation. The firm has rendered its bills 
for legal services to the patrons of the agency, 
but in its care, and has had no communication 
with the patrons, except through the agency. 
In view of the fact that the agency through 
its own employes has lightened the labors of 
the counsel, they have reduced their bills ac- 
cordingly, at the instance of the agency, so as 
to enable this agency to render a bill to its 
patron for the service actually performed by 
its own employes, without increasing the 
amount of the charge to the patron beyond 
the amount which would be ‘charged by the 
firm, if it were required to render not only the 
strictly legal services, but also the incidental 
services now and heretofore performed by em- 
ployes of the agency. 


Should the firm discontinue its practice of 
charging less to the patrons of the agency 
than to its other clients, for whom it neces- 
sarily performs the services which in the case 
of the agency’s patrons are performed by the 
agency? 


ANSWER No. 74. 

In order not to prejudge similar questions 
which may come before another committee of 
this association, this committee expresses no 
opinion as to whether or not the arrangement 
above described involves the unlawful practice 
of law by the collection agency. If it does, the 
lawyer should, of course, not lend himself to 
the arrangement. 


Assuming that the collection agency is not 
unlawfully practicing law, then in the opinion 
of the committee the arrangement described 
should still be disapproved, because, (what- 





ever may be the effect or intent in the present 
instance) such an arrangement is too apt to 
facilitate the solicitation of business for at- 
torneys, and the division of a lawyers fees 
with a layman. In the opinion cf the commit- 
tee, such results should be avoided by making 
the relation of the lawyer to the patron the 
direct relation of attorney and client, and by 
making the lawyer’s reasonabie charge for his 
services to the client in such manner as to 
disclose the lawyer’s identity and relation and 
prevent the agency from concealing his charge 
or covering it in its own charge. 

This committee is also of the opinion that 
such services as are involved in preparing a 
litigated case for trial upon the facts should 
be performed by, or under the direction of an 
attorney who may be held responsible to client 
and court according to the measure of a law- 
yer’s responsibility, rather than by, or under 
the direction of, a lay intermediary which is 
presumably in the business of soliciting claims 
that may result in litigation. 





QUESTION No. 78. 

The following questions are submitted by a 
lawyer who, while managing clerk in* the em- 
ploy of another lawyer, learned of the latter’s 
irregularities as specified below. The  in- 
quirer has severed his relations with said for- 
mer employer on account of the said irregu- 
larities, but he now inquires whether it is his 
professional duty to take any other steps in 
respect to the matter, and, if so, what. 

(a) While in the said employ the inquirer 
learned by virtue of his employment that 
his employer, acting in behalf of a plaintiff in 
a negligence action, had received from a 
casualty company which appeared for the un- 
successful defendant, a check in full payment 
of a judgment for damages and costs rendered 
in behalf of the plaintiff, the employer’s client, 
but the employer (as the inquirer is advised 
by the plaintiff) has not acquainted the plain- 
tiff with the fact of such payment or accounted 
to him for the amount thereof, but has falsely 
informed his client that an appeal from said 
judgment ‘is pending and has retained the 
money without the knowledge of the client. 

(b) The employer was retained to prosecute 
an action for breach of promise of marriage; 
the inquirer learned from an affidavit procured 
by him at his employer’s suggestion, detailed 
facts which if disclosed would demonstrate 
that the plaintiff had no cause of action, and 
particularly when the alleged promise was 
made the plaintiff knew that the defendant 
was a married man and legally unable to carry 
out his promise. The employer had full cog- 
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nizance of the contents of the affidavit but 
nevertheless directed the inquirer to serve a 
summons upon the defendant, and the defend- 
ant was accordingly served by direction of the 
inquirer. 

(c) While in the said employment the in- 
quirer learned of the misapplication by the 
employer of funds entrusted to him by a 
client for investment, and the employer falsely 
represented to his client that the investment 
had been made as directed and falsely per- 
suaded the client to delay foreclosure on the 
pretense that the maker of the obligation, in 
which he falsely pretended to have made the 
investment, is an honest but poor man. 

ANSWER No. 78. 

This committee never expresses an opinion 
as to whether a given state of facts is ground 
for disciplining an attorney. To do so would 
trench upon the jurisdiction of another com- 
mittee of this association. This committee 
therefore treats question No. 78, as presenting 
but one inquiry, viz., whether it is the profes- 
sional duty of a lawyer to inform against his 
former employer, also a lawyer, when knowl- 
edge of the employer’s flagrant wrongdoing 
has come to the employe in the course of the 
latter’s employment as managing clerk—that 
is, in a confidential capacity. In the opinion 
of the committee, an employe, being a law- 
yer, owes a higher duty to his profession at 
large than to a dishonest employer, and there- 
fore, should not only leave the employment, but 
lay all the facts before the proper committee of 
a bar association. (See No. 29, Canons of 
Ethics of the American Bar Association.) 








CORRESPONDENCE. 





TRIBUTE TO MR. MELDRIM. 
Editor Central Law Journal: 

In the “Central” of the 5th inst., under 
“Items of Professional Interest,” I read with 
pleasure your notice of Hon. Peter W. Meldrim, 
of Georgia. Your compliment of him is ele- 
gant and true, in fine taste and certainly not 
too strong; in fact it made one who had heard 
Judge Meldrim wish that you had written 
even more strongly. I heard him deliver an 
address before the Missouri Bar Association 
at its annual meeting in 1911. The address was 
on the “Employers’ Liability and Workmen’s 
Compensation.” It wasan admirable work, 
both from a legal and literary standpoint. 
Nothing superior to it has ever been heard 
by the members of our State Association. He 





would not at all be out of place on the bench 
of the U. S. Supreme Court. 
Very respectfully, 


Liberty, Mo. D. C. ALLEN. 





THE DRED SCOTT CASE. 
Editor Central Law Journal: 

The lines as to error when wounded, writh- 
ing and dying, do not seem to be universally 
applicable. In the last fifty-seven years it has 
been repeatedly and erroneously declared that 
the Supreme Court of the United States, in the 
Dred Scott case, decided that “negroes had no 
rights which the white man was bound to re- 
spect.” One of my first acquisitions of knowl- 
edge was that the court did not decide any- 
thing of the kind. So many attempts have 
been made to correct this error that it is diffi- 
cult to estimate the number, and yet in a 
recent issue of a periodical published in Los 
Angeles, which is called “The California Out- 
look,” there is an article by a person who 
appears to be a member of the bar and “Lately 
Professor of Constitutional Law in the Uni- 
versity of South Dakota,” in which he asserts 
that the opinion of the chief justice, concurred 
in by all of his associates except Curtis, of 
Massachusetts, and McLain, of Ohio, was that 
“negroes had no rights.which the white man 
was bound to respect.” It would seem that the 
University of South Dakota should be eon- 
gratulated. Yours truly, . 

Frank W. Clancy. 

Santa Fe, N. M. 


NOTE.—Our correspondent calls attention to 
a hoary error possibly entertained by a great 
many because of persistency in misrepresenta- 
tion. We had no idea, however, that such an in- 
dividual as is spoken of by our correspondent 
shared in any such belief. Possibly it is well 
to try again to lay the error in its little bed. 

Chief Justice Taney, in his opinion in Scott 
v. Sandford, 20 How. 1. c. 407, in stating what 
was public opinion, at the time of the adoption 
of the constitution, in regard to members of the 
negro race, said: “They had for more than a 
century before been regarded as beings of an 
inferior order, and altogether unfit to associate 
with the white race, either in social or political 
relations; and so far inferior, that they 
had no rights which the white man was bound 
to respect; and that the negro might justly and 
lawfully be reduced to slavery for his benefit.” 
The chief justice was merely reciting what he 
regarded as history, to ascertain whether under 
the constitution a free negro, who was a de- 
scendant of those who were brought here and 
sold as slaves, could be considered a citizen 
under that constitution. The historical fact, if 
it was a historical fact, was used by the chief 
justice by way of argument and in no other 
way. He concluded Dred Scott was not a citi- 
zen. 
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Two only of the nine members of the court 
dissent (Justices McLean and Curtis), both of 
whom seem, in a measure though not unquali- 
fiedly, to challenge as being a fact in history 
what was stated by the chief justice to be such. 
That it was decided as a legal principle well- 
informed lawyers would never assert. The fact 
was used as an alleged prevalent view in inter- 
pretation of a written instrument at the time it 
came into existence. EDITOR. 








BOOK REVIEW 





THE LAW OF CARRIERS OF GOODS. 





This book by Mr. Ralph Merriam, of the Chi- 
cago Bar, appears to be of a series for “Home 
Study Under Expert Guidance,” issued by La- 
Salle Extension University. He calls it a 
treatise “intended to supply the reader with a 
knowledge of the elementary principles of the 
law of carriers of goods, and to furnish him 
training in the analysis and application of the 
decisions of the courts.” 


This kind of knowledge should, we think, be 
superior to mere case law, which might give 
one merely instances about as fully worth re- 
membering as geographical data in a history of 
the world. If one might remember all he has 
learned, yet his information would be divisible 
into so many items of local application. 


The author hopes that the book “will enable 
the reader so to grasp the essentials of the 
subject as to equip him for investigating the 
particular questions which may arise in his 
business or profession.” If it does, it gives 
him a good start in life. 


But the record the writer made for himself 
seems, upon investigation of the book itself, 
scarcely more than the compilation of certain 
propositions announced by selected cases, with 
little of independent reasoning to show their 
intrinsic soundness. 

At the close of different chapters in the book 
there are submitted for use of the student 
quizzes in “test questions,” which generally are 
well framed and searching. Upon the whole, 
we think, the book is very excellent in its 
way in a student series. He may correlate 
in this way the propositions the selected cases 
state, but we doubt whether the way these 
cases are set forth calls for much more than 
his memory instead of his reasoning faculties. 

The book is small in compass—embracing 
only 179 pages—bound in cloth, of neat ap- 


pearance and good print and issues from the | 


LaSalle Extension University, 1914. 





HUMOR OF THE LAW. 


Officer, there’s a terrible fight going on 
round the corner to the right.” Thank you sir. 
I’ll do as much for you some day, sir,” said the 
policeman gratefully, as he took the turning 
to the left and quickly disappeared.—Liver- 





‘pool Mercury. 





Election Agent—“‘Well, did you discover any- 
thing in Stump’s past life that we can use 
against him?” 

Detective—‘Not a thing. All he ever did 
before he came here was to sell awnings.” 

Election Agent—‘Why, that’s just what we 
want. We’ll say that he has been mixed up 
in some decidedly shady transactions.”—Lon- 
don Tit-Bits. 





Here is a story which Baron Douse, the 
celebrated Irish judge, once told in that exag- 
gerated Irish “brogue” which he loved to em- 
ploy: “I.was down in Cork last month, hold- 
ing assizes. On the first day, when the jury 
came in, the officer of the court said: ‘Gentle- 
men av the jury. ye’ll take your accustomed 
places, if ye plaze.’ And may I never laugh,” 
said the baron, “if they didn’t all walk into 
the dock!”—Legal Laughs. 





A young lawyer employed to defend a cul- 
prit charged with stealing a pig resolved to- 
convince the court that he was born to shine. 
Accordingly, he proceeded to deliver the fol- 
lowing brilliant exordium: “May it please the 
court and gentlemen of the jury, while Europe 
is bathed in blood; while classic Greece is 
struggling for her rights and liberties, and 
trampling the unhaHowed altars of the beard- 
ed infidels to dust; while America shines forth 
the brightest orb in the political sky—I, with 
due diffidence, rise to defend the cause of this 
humble hog thief.”—Crim. L. Mag. 





The Judge was a kindly old fellow, and the 
young barrister was nervous. 

“My unfortunate client’—he began, in a 
quaking voice and a dry throat, then stopped. 

Fumbling among his papers with a trem- 
bling hand, he began again. 

“My unfortunate client”—but his throat dried 
up. 

Desperately mopping his brow with a hand- 
kerchief, he made another attempt. 

“My unfortunate client”—but it was no good. 

The Judge, smiling down at him in a kindly 
way, said: 

“You may proceed with your statement, Mr. 
Blank. The Court, so far, is in entire agree 


‘ment with you!” 
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1. Account Stated—Evidence.—Uncontrovert- 
ed proof that the correctness of an account 
rendered has been admitted by failure to dis- 
pute it within a reasonable time authorizes re- 
covery, without resorting to the original entries 
or other proof.—Fayette Liquor Co. v. Jones, 
W. Va., 83 S. E. 726. 

2. Adverse Possession — Notoriousness.—To 
give title by adverse possession to a part of a 
public way, the occupancy must warn the pub- 
lic that the abutting owner is actually claim- 
ing the property as his own.—Crosby v. City of 
Greenville, Mich., 150 N. W. 246 


Right of Way.—Possession by a railroad 
under an agreement for a right of way of less 
width than was described in a deed and claimed 
by the railroad was not a possession of the 
greater tract under the deed.—Central Indiana 
Ry. Co. v. McMains, Ind., 107 N. E. 88. 

4. Banks and Banking—Directions.—Where a 
bank receives a telegram stopping payment of 
a draft, it must obey without inquiring whether 
any mistake had been made in transmitting.— 
West v. Cowan, Ala., 66 So. 816. 

5. Double Liability—Where a trust com- 
pany, organized under Laws 1901, c. 11, art. 5, 
as amended by Laws 1905, c. 10, art. 3, does a 
“banking business,” within the act approved 
March 10, 1899 (Laws 1899, c. 4, § 37), and fails, 
a stockholder’s liability is measured by section 
16 of the act of 1901 and limited to double the 
amount unpaid on his stock.—Lankford v. Men- 
efee, Okla., 145 Pac. 375. 

6. Bills and Notes—Accommodation Mdaker.— 
That the maker of a note signed without con- 
sideration, to lend his name to another, makes 
him, under the Negotiable Instruments Act, an 
“accommodation maker,” liable to a holder for 
value, though, when taking it, knowing him 
= be such.—Metzger v. Sigall, Wash., 145 Pac. 

7. Notice of Dishonor.—That accommoda- 
tion indorsers of a note are directors of the 
corporation, which is the maker, and constitute 
a majority of the board of directors, does not 
deprive them of right to notice of dishonor.— 
Houser v. Fayssoux, N. C., 83 S. E. 692. 

8. Boundaries—General Reputation.—Where 
evidence of general reputation, sufficiently re- 
mote, as to location of a given boundary line or 
corner, is received, evidence of the reputation 
at a subsequent period may be received by way 














of corroboration.—Corpenning v. Westall, N. C., 
83 S. E. 


9. Breach of the Peace—Abusive Language. 
—A person under arrest who, without provoca- 
tion, uses abusive language to or of the officer 
having him in charge, is punishable under Pen. 
Code 1910, § 387, where the character of the 
language would naturally tend to cause a breach 
of the peace if addressed to a private person.— 
Elmore v. State, Ga., 83 S. E. 799. 


10. Cancellation of Instruments.—Voidable 
Contracts.—A creditor of a corporation, as well 
as the corporation or a stockholder, may avoid 
voidable contracts of the corporation, if he can 
show that the transaction complained of less- 
ened the corporation’s ability to pay his debt.— 
Bossert v. Geis, Ind., 107 N. E. 95. 

11. Carriers of Goods—Bills of Lading.—A 
carrier is liable to a person who has purchased 
corn described in a bill of lading and paid the 
attached draft, though it did not receive the 
shipment at all, or did not receive it before is- 
suing the bill of lading.—Harold v. Atchison, T. 
& S&S. F. Ry. Co., Kan., 144 Pac. 823. 

12. Limiting Liability—A stipulation lim- 
iting liability to the agreed value of an inter- 
state shipment is valid though the loss is due to 
the carrier’s negligence, where it in good faith 
has accepted the value fixed as the real value 
and the freight rate has been fixed thereon.— 
St. Louis & S. F. R. Co. v. Mounts, Okla., 144 
Pac. 1036. 

13.—Notice of Loss.—Stipulation in bill of 
lading that the carrier shall not be liable unless 
written claim for loss, damage, or delay be 
made within four months after delivery, or, in 
case of non-delivery, within four months after 
reasonable time for delivery, is reasonable and 
lw mg —Forney v. Seabord Air Line Ry., N. C., 
83 S. E. 686. 

14, yea of Passengers—Contributory 
Negligence.—Where no part of defendant’s lo- 
comotive overhung a passenger platform, a pas- 
senger walking on such platform, who was 
struck by a locomotive, cannot recover; it ap- 
pearing that his own body extended out beyond 
the limits of the platform.—Hutchinson v. Bos- 
ton & M. R. R., Mass., 107 N. E. 271. 


15. Commerce—Attorney Fees.—Gen. St. 1909, 
§ 7107, allowing attorney’s fees in actions for 
shortages on shipments held not obnoxious to 
the federal regulations of interstate commerce. 
—Harold v. Atchison, T. & S. F. Ry. Co., Kan., 
144 Pac. 823. 

16. Contraects—False Representations.—Rep- 
resentations so outrageous that the court may 
assume them to be false without proof will not 
vitiate a contract on the ground of fraud.— 
Peterson v. Hoftiezer, S. D., 150 N. W. 934. 

17. Forfeiture—Waiver by a party to a 
contract of the right to forfeit it cannot be in- 
ferred in the absence of language or conduct 
inconsistent with an intention to insist on a 
forfeiture.—Sovereign Camp, Woodmen of the 
World v. Jones, Ala., 66 So. 834. 

18. Corporations—Advancements by Officers. 
—A. corporation may borrow money from its 
officers or directors to carry On its business or 
pay its debts, and if such loan is in good faith 
and without any abuse of power on the lender’s 
part to obtain an unfair advantage over other 
creditors, he may enforce his claim as any other 








creditor of the corporation.—Bossert v. Geis, 
Ind., 107 N. E. 95. 
19. Valuation of Assets.—Where_ stock- 





holders act in good faith without fraud in valu- 
ing a corporation’s assets to pay stock sub- 
scriptions or dividends, no creditor can success- 
fully complain.—Northern Bank & Trust Co. v. 
Day, Wash., 145 Pac. 182. 

20. Criminal Law—Appeal and Error.— 
Though accused has served part of a void sen- 
tence, the appellate court may, when it affirms 
a conviction, void as to the sentence, correct 
the judgment and direct the trial court to im- 


pose proper sentence.—State v. Gunter, Ala., 
66 So. 844 
21.——-Practice.—Where there was a general 


verdict of guilty on an indictment containing 
one count for burglary, one for grand larceny, 
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and one for receiving stolen goods, the court 
could properly adjudge the defendant guilty of 
burglary.—Hughes v. State, Ala., 66 So. 844. 

22. Damages—Evidence. — Plaintiff raising 
beets for defendant, to be delivered at station. 
having, on defendant failing to get cars, agreed 
to pile and cover them, and they, being piled. 
having spoiled, can recover if he covered, or if 
not covering, this did not cause the spoiling.— 
Seer v. Rock County Sugar Co., Wis., 150 N. 

23. Death—Measure of Damages.—In an ac- 
tion for wrongful death, the measure of dam- 
ages is that sum which will purchase an an- 
nuity equal to the portion of deceased’s earn- 
ings which would reach the beneficiary, during 
the period of the expectancy of life of deceased. 
—Secord v. John Schroeder Lumber Co., Wis., 
150 N. W. 971. 

24. Deeds—Cancellation. — Where cancella- 
tion of a deed is sought because not joined in 
bv the husband, execution and acknowledgment 
thereof by the wife being admitted, its validitv 
is for the court.—Wesley v. Diamond, Okla., 144 
Pac. 1041. 

25. Reservation.—Deed reserving and ex- 
cepting a striv of land. previously conveved as 
a railroad right of way reserving a fee, held a 
reservation of the fee and an exception of the 
easement of way.—Studebaker v. Beck, Wash., 
145 Pac. 225. 

26. Detinue—Crop Renter.—Where A. _ fur- 
nishes land and stock with which to cultivate 
it. and B. furnishes labor for a crop for equal 
division, A. may not maintain detinue.—Tate 
v. Cody-Henderson Co., Ala., 66 So. 837. 

27.. Diveree—Jurisdiction.—Where it does not 
affirmatively appear that complainant-in a suit 
for divorce was a nonresident of the county 
wherein she obtained a decree, it will be pre- 
sumed, as against collateral attack. that the 
court. havine general jurisdiction of the sub- 
ject, had jurisdiction of the particular cause.— 
Jeffries v. Alexander, Tll., 107 N. E. 146. 

28. Deower—Tnchoate Right.—Where a_ sale 
under a trust deed executed hv a husband alone 
was made to pay debts, including a debt secured 
bv a mortgage signed by the wife, the amount 
of the mortgave debt must he deducted from the 
proceeds in fixine the value of her inchoate 
right of dower.—Mulligan v. Mulligan, Ky., 171 
S. W. 420. 

29. . Election—Parties in Contests——A candi- 
date for vublic office who. according to the of- 
ficial canvass, received the smallest number of 
votes among three candidates, and who does 
not make anv claim to the office, is not a neces- 
sary party to an election contest between the 





other two candidates.—Mayfield v. Miles, Il. _ 


107 N. E. 162. 

30. Eleetricity—Due Care.—An electric light 
company owes to the public the duty to protect 
them from charged wires by exercising a high 
skill, the most consummate care. and the ut- 
most diligence —Turner v. Asheville Power & 
Light Co., N. C., 83 S. E. 744. 

31. Embezzlement—Officer.—Where a_ city 
treasurer duly paid vouchers drawn on him for 
work done for the city, the vouchers should be 
treated as a good payment by the treasurer in 
a prosecution for wrongfully withholding city 
funds from his successor. though through col- 
lusion with other city officials the contractors 
were enabled to defraud the city.—People v. 
Gerold, Ill., 107 N. E. 1665. 

22. Eminent Domain—Joint Use—wWhere the 
condemnation by a city of a joint use of a rail- 
road right of way necessitated a 5 per cent 
change of grade. the company is entitled to 
such sum as would enable it to adiust itself to 
the change.—Seattle. R. & S. Ry. Co. v. City of 
Seattle, Wash., 145 Pac. 54. 

33. Property Subject to.—Ownership of 
property by a nublic service corporation will 
not protect it from condemnation by another 
publie service corporation; the right to condemn 
depending on the present or prospective use 
and the comnarative advantages and disadvan- 
tages flowing to the parties by the ownership 
of such nronertv —State v. Chehalis Boom Co., 
Wash., 144 Pac. 719. 











34. Estoppel—<Acceptance ‘of Benefits.— 
Plaintiffs, who by the conduct of their agent 
had received a material benefit to-the injury of 
an intervening bank, held estopped to take ad- 
vantage thereof, unless they were in position 
to restore the bank to as favorable a position 
as .it occupied before the transaction.—McCaull 
v. Nichols, N. D., 150 N. W. 932. 


35. Fish—Criminal Evidence.—An accusation 
under Pen. Code 1910 § 606, charging that de- 
fendant did unlawfully catch fish with a net 
during the prohibited time, and not charging 
the offense of laying such nets, was not sup- 
ported by evidence that he left nets in the river 
or was shad fishing, where it did not appear 
that he actually caught any fish—kKnight v. 
State, Ga., 83 S. E. 797. 


36. Food—Animals.—Under Gen, St. 1909, § 
3092, forbidding killing or sale of any diseased 
animal for food, selling carcasses or the flesh 
of animals that have been slaughtered is not 
within the statute; the word “animals,” as com- 
monly used, meaning a living brute or beast.— 
State v. Wiglesworth, Kan., 144 Pac. 831. 


37. Frauds, Statute of—Antenuptial Agree- 
ment.—An antenuptial contract executed by a 
prospective wife alone fully performed, except 
the payment of the money consideration, held 
not impeachable under the statute of frauds.— 
Bibelhausen v. Bibelhausen, Wis., 150 N. W. 516. 


38. Part Performance.—If negotiations for 
the sale of land were affected by statute of 
frauds, deposit of specified cash payment, au- 
thorized or final acceptance of the offer, which 
was never done, held not sufficient part per- 
aaa al v. Middlekauff, Iowa, 150 N. W. 


39. Performance.—Where a city was per- 
mitted to take possession and make improve- 
ments under a contract executed by one person 
under authority of the others interested, and 
was ready and willing to perform, it was en- 
titled to a conveyance.—In re Midway Realty 
Co., Minn., 150 N. W. 615. 


40. Fraudulent Conveyances— Bulk Sales 
Law.—Undisputed evidence that plaintiff pur- 
chased a stock in good faith and for value, held 
to rebut the presumption arising under the 
Bulk Sales Law that the sale was fraudulent.— 
Greene v. Robbins, N. D., 150 N. W. 561. 

41. Gifts—Delivery.—Mere passage of pos- 
session of securities to one other than the payee 
or grantee, and to whom the security has not 
been assigned or indorsed, does not show a 
sufficient delivery to constitute a valid gift.— 
In re Slocum’s Estate, Wash., 145 Pac. 204. 


42. Highways—-Work and Services.—Orders 
drawn on the road fund in payment of services 
under contract with a town are void, where the 
only work was on illegal highways and on 
property never in fact a highway; the town re- 
ceiving no benefit therefrom.—Menasha Wood- 
enware Co. v. Town of Winter, Wis., 150 N. W. 


526. 

43. Homieide—Malice.—Where the _ killing 
with a deadly weapon was admitted, malice is 
presumed, and accused has the burden of show- 
ing circumstances reducing the homicide from 
murder in the second degree to manslaughter 
or excusable homicide.—State v. Heavener, N. 
C., 83 S. E. 732. 

44. Reputation of Deceased.—Evidence of 
the general character of the deceased for vio- 
lence is admissible, where there is evidence of 
self-defense, and defendant may also show de- 
ceased’s acts of violence coming under his per- 
sonal notice, or of which he had been informed 
by deceased.—State v. Williams, N. C., 83 S. E. 











45. Homestead—Lien.—Under Code, §§ 2972, 
2974, 2976, a conveyance of a homestead to a 
third person, who agreed to reconvey to the 
grantor’s wife, held not to change the nature of 
the exemption, and a judgment recovered there- 
after on a debt contracted before the convey- 
ance was not a lien.—People’s Nat. Band of 
Independence v. Maxson, Iowa, 150 N. W. 601. 

46. Hubsand and Wife—Antenuptial Agree- 
ment.—An antenuptial agreement, which pro- 
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vides that the marriage shall not affect prop- 
erty rights of their own individual property, 
does not deprive the wife of a right to the 
husband’s homestead.—Plistil v. Kaspar, lowa, 
152 N. W. 584. 


47. Parties.—Where a trustee, under a 
trust deed executed by a husband alone, filed 
suit against the husband and wife for the con- 
struction of the deed and for a settlement of 
the trust, a claim for legal services for the wife 
was not “necessaries,” within Ky. St. § 2130.— 
Mulligan v. Mulligan, Ky., 171 S. W. 420. 


48. Trustee.—Where a wife contributes her 
separate estate for a portion of the consider- 
ation of a purchase of property by the husband, 
the deed to which is made to them jointly, the 
property does not come into possession of the 
husband so as to make him prima facie a trus- 
tee.—Scrogin v. Dickison, Ind., 107 N. E. 86. 

49. Indians—Allotments.—Where a Choctaw 
Indian died before receiving his allotment, he 
had no estate of inheritance in land subsequent- 
ly allotted in his name under Supplemental 
Agreement Act Cong. approved July 1, 1902, § 
22.—Cook v. Childs, Okla., 145 Pac. 406. 

50. Infants—Equity.—A sale by a court of 
equity nominally of the mineral rights in an 
infant’s lands should not be made with such 
indefinite rights to the purchaser, as to use of 
the surface and timber tor mining purposes, so 
as to make it impossible to seli the surface, 
except at a great sacrifice—Hays v. Wicker, Ky., 
171 S. W. 447. 

51. Injunection—Inspection Fees.—Injunction 
will lie to prevent the holding up of oil in 
transit from other states for nonpayment of 
excessive inspection fees where there is no ade- 
quate remedy at law.—Bartels Northern Oil Co. 
v. Jackman, N. D., 150 N. W. 576. 

52. Insurance—Estoppel.—Insurer, under lia- 
bility policy excepting injuries caused by per- 
sons employed in violation of law, held not es- 
topped, by taking charge and continuing in 
charge of litigation, to deny liability for injur- 
ies caused by negligence of boy under 16, hav- 
ing no employment permit.—J. S. Stearns Lum- 
oer Co. v. Travelers’ Ins. Co., Wis., 150 N. W. 
99 

53. Evidence.—Where parts of insured’s 
books of account, including those showing its 
inventories and cash sales were destroyed, the 
action of the court in adopting the bank de- 
posits made in the name of insured, together 
with the unpaid accounts and bills receivable, 
as a basis for ascertaining the amount of the 
loss, held not erroneous.—Connecticut Fire Ins. 
Co. v. Union Mercantile Co., Ky., 171 S. W. 407. 

54. Loss.—Injury to a steam boiler from 
excessive heat, through negligence of some one 
connected with the insured’s business, creates 
no liability under a policy insuring against di- 
rect loss from fire——McGraw ¥. Home Ins. Co. 
of New York, Kan., 144 Pac. 821. 

55. Mortgagee.—A mortgagee has no in- 
terest in a policy on the mortgaged property to 
the mortgagor unless created by covenant.— 
Johnson v. Northern Minnesota Land & Invest- 
ment Co., Iowa, 150 N. W. 596. 

56. Privity—An employer’s liability insur- 
ance policy creates no privity between the in- 
surer and an employe and is not a promise for 
the benefit of the employe.—Scheuerman v, 
Mathison, Ore., 144 Pac. 1177. 

57.—Severable Policy.—Where, in an action 
on a severable policy covering several classes 
of property, it appears that insured has com- 
mitted no fraud, and no act prohibited by public 




















policy is involved, recovery may be had on ac- . 


count of property not affected by the breach of 
a contract respecting only one class, though the 
policy stipulates that it shall be void if any one 
of its conditions be broken.—Fisher v. Sun Ins. 
Co. of London, W. Va., 83 S. EB. 729. 

58.——Waiver.—A fraternal beneficiary order 
held not to waive a forfeiture of a certificate 
for nonpayment of dues, though dues were re- 
ceived prior to the member’s death and returned 
without knowledge of the death subsequent 
thereto.—Sovereign Camp, Woodmen of the 
World v. Jones, Ala., 66 So. 834. 








59.—Intoxicating Liquors—Clubs.—The act of 
a social fraternal order in purchasing liquor 
and disposing of the same to members by sell- 
ing coupons good for definite quantities of 
liquor is a sale of liquor in violation of Burns’ 
Ann, St. 1914, § 8351, and an employe of the 
order, delivering to coupon-holding members 
liquor according to a fixed schedule, may be 
convicted.—Givens v. State, Ind., 107 N. E. 78. 


60. Local Option Law.—Carrier’s transpor- 
tation of liquor to a wholesaler doing business 
in a dry unit to replenish his stock, which he 
sold in wet units, held not violative of the 
Local Option Law, § 18.—State v. Northern Pac. 
Ry. Co., Wash., 145 Pac. 187. 


61. Judicial Sales — Confirmation. — Where 
land was excepted from a petition for sale and 
Was not embraced in the proceedings for the 
sale, a decree of sale and a confirmation of the 
deed including the land were void, in so far as 
the conveyance of the land was attempted.— 
Horton v. Jones, N. C., 83 S. HE. 751. 


62. Judgment—Default.—That the defend- 
ants were old and feeble, although of sound 
mind, and that they forgot about the service of 
summons upon them, and therefore took no 
steps to defend the action, does not show excus- 
able neglect justifying the setting aside of a 
default judgment against them.—Pierce v. El- 
ler, N. C., 83 S. E. 768. 

63. Nunc Pro Tunc.—A court can enter a 
judgment nunc pro tunc, where one has been 
ordered, but the clerk has omitted to make the 
proper entry, and the power to make such entry 
is not lost by mere lapse of time.—Locher v. 
Livingston, lowa, 150 N. W. 614. 

64. Jury—Disqualification.—That a juror 
was served with summons as a member of the 
board of trustees of a village in an action to 
disconnect territory from the village, held not 
to render him a “party” to the suit within Rev. 
St. 1913, § 8158.—Krum v. Sullivan- & Schaberg 
Transfer & Fuel Co., Neb., 150 N. W. 640. 

65. Landlord and Tenant—Estoppel.—De- 
fendant’s knowledge that plaintiff had bought 
his tenant’s crop of wheat, without his consent, 
as required by the lease, held to require him to 
assert his rights, so that his silence would oper- 
ate as estoppel.—Maxwell v. Dimond, Wash., 145 
Pac. 77. 

66. Re-entry.—A lease of premises to be 
used for hotel, saloon and bathing purposes, 
with right of re-entry for breach of conditions, 
does not authorize re-entry for failure to con- 
tinue the use of the premises for saloon pur- 
poses.—Henry Rahr’s Sons Co. v. Buckley, Wis., 
150 N. W. 994. 

67.—Surrender.—That there is a little plun- 
der in some of the rooms of a rented house 
which could be removed in a few minutes is 
not a failure to give possession where the lessee 
arrived without notice and gave no time to re- 
move before repudiating the lease.—Adams v. 
Hambrick, Ky., 171 S. W. 398. 

68. Libel and Slander—Nonfeasance.—Under 











"Rem. & Bal. Code, § 2424, defining a libel, and 


section 2268, declaring nonfeasance in office a 
crime, held that a publication charging a county 
prosecutor with nonfeasance in office in respect 
to the prosecution of a confessed criminal was 
libelous per se.—State v. Sefrit, Wash., 144 Pac. 

69. Limitation of Actions—New Starting 
Point.—A payment by the maker on a note be- 
fore the bar of the statute does not operate as 
a renewal of the note as to mere accommodation 
indorsers, though it does as to sureties, as well 
as the maker.—Houser v. Fayssoux, N. C., 83 
8S. E. 692. 

70. Malicious Prosecution—Evidence.—In an 
action for malicious prosecution against a peace 
officer who arrested plaintiff on the theory that 
she was a thief wanted at another place, testi- 
mony that the description of the thief contained 
in the circular letters sent out to peace officers 
over the state describing the thief fitted plain- 
tiff is admissible—Keiner v. Collins, Ky., 171 

71. Mandamus—Officers.—Mandamus will lie 
to compel a state auditor to receive warrants 
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paid by the state treasurer and issue his receipt 
therefor and credit the treasurer with the sums 
paid.—State v. Jorgenson, N. D., 150 N. W. 6665. 


72. Master and Servant—Assumption of Risk. 
—A brakeman held not to assume, as a matter 
of law the risk of injury occurring while at- 
tempting to board an engine by stepping on a 
step on the pilot of an engine.—Norfolk & W. 
Ry. Co. v. Thompson, Ky., 171 S. W. 451. 


73. Course of Employment.—The act of a 
section foreman in asking men on a work train, 
in charge of a superior foreman in charge of the 
work, to jump from the train to escape injury 
from a collision, which the section foreman er- 
roneously believed would occur, held to be in 
the course of his employment, within the fed- 
eral Employers’ Liability Act.—Cincinnati, N. 
O. & T. P. Ry. Co. v. Wilson’s Adm’r, Ky., 171 
S. W. 430. 

74, Fellow Servant.—Where an employe is 
injured by the negligence of his employer, the 
contributory negligence of a fellow servant will 
not prevent recovery.—Wenquist v. Omaha & 
Cc. B. St. Ry. Co., Neb., 150 N. W. 637. 

75. Independent Contractor.—The defense 
of independent contractor is not available, where 
the thing contracted to be done is necessarily 
attended with danger, or will probably become 
a nuisance, as digging a deep excavation for a 
railroad across a principal street, into which, 
while unguarded and unlighted, at night, a pe- 
destrian fell.Dunlap v. Raleigh, C. & S. R. Co., 
N. C., 83 S. E. 703. 

76. Independent Contractor.—A proprietor 
may become liable for the acts of an independ- 
ent contractor by retaining or assuming control 
of the time and manner of doing the work, but 
not merely by supervising the right to dismiss 
incompetent workmen.—Embler v. Gloucester 
Lumber Co., N. C., 83 S. E. 740. 

77. Medical Attention.—The rule that an 
employer is bound to furnish medical attention 
to an injured employe on an extreme emergency 
does not apply, where an injured employe has 
been removed to a hospital of the employer’s 
selection and selected a different surgeon than 
the one furnished.—Vanderboget v. Campbell 
Mill Co., Wash., 144 Pac. 905. 


78.——Obvious Danger.—A _ protruding set 
screw upon a shaft, although somewhat covered 
by dirt and grease, must be considered an ob- 
vious danger, where visible, and the employer 
is not bound to warn an experienced employe 
of its presence, though such screws were not in 
common use in the locality.—Pettingill v. Wil- 
liam Porter & Son, Mass., 107 N. E. 269. 


79. Proximate Cause.—Where a switchman 
stepped between moving cars to uncouple them, 
because of a defective coupler, held that his act 
was not the sole proximate cause of his injury, 
but that the violation of the Federal Safety 
Appliance Act contributed thereto.—Otos v. 
Great Northern Ry. Co., Minn., 150 N. W. 922. 

80. Respondeat Superior.—A pedestrian in- 
jured through the actionable negligence of the 
driver of a horse may recover from the driver’s 
master if the driver was engaged in carrying on 
the master’s business.—James v. Hayden Bros., 
Neb., 150 N. W. 1013. 


81——Simple Tools.—A repairer putting in 
new ties, directed to use the old spikes when 
possible, otherwise new spikes furnished, as- 
sumes the risk, under the simple tool rule, when 
driving an old spike, from rust thereon.—Paich 
v. Northern Pac. Ry. Co., Wash., 144 Pac. 919. 


82. Vice Principal.A conductor ordering 
an inexperienced employe to walk on the top of 
a car, when the wind was so violent that the 
conductor himself had to hold to the running 
board to prevent being blown off, was guilty of 
grossly negligent conduct rendering the com- 
pany liable for injuries to the employe.—Ridge 
v. Norfolk Southern R. Co., N. C., 83 S, E. 762. 

83. Workmen’s Compensation Act.—Where 
the employer was under the Workmen’s Compen- 
sation Act of Wisconsin when an employe work- 
ing for him in Minnesota was requested to go to 
work in Wisconsin, the employe elected to ac- 
cept such act.—Johnson v. Nelson, Minn., 150 
N. W. 620. ae 
































84. Mechanics’ Liens—Bankruptcy.—On fore- 
closure of a mechanic’s lien on property of a 
discharged bankrupt, held that the judgment 
should be that the property be sold for payment 
of the lien: debt with costs, but no deficiency 
judgment be entered.—Moreau Lumber Co. v. 
Johnson, N. D., 150 N. W. 563. 


85. Monopolies—Indictment.—A combination 
by dealers in a necessary of life to raise, by 
agreement, the price thereof is indictable at 
common law.—State v. Craft, N. C., 83 S. E. 
772. 


86. Mortgages—Alteration—Where a mort- 
gage duly executed was changed but there was 
no new acknowledgment, the defect of ‘recording 
and of constructive notice extended only to 
eliminate in legal effect the inserted clause from 
the record.—Johnson vy. Northern Minnesota 
Land & Investment Co., Iowa, 150 N. W. 596. 


87.——Estoppel.—Where the mortgagor knew 
of defects in the foreclosure, and remained si- 
lent while a purchaser made improvements, 
satisfied a prior mortgage, and sold the prop- 
erty, which greatly increased in value, held that 
he was estopped to assert title or right to re- 
deem.—Purcell v. Thornton, Minn., 150 N. W. 
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88. Foreclosure.—Where a sale under a 
trust deed executed by a husband alone was 
made to pay debts, including a debt secured by 
a mortgage, in which the wife joined, of a part 
of the property worth more than the debt, but 
unmortgaged property was sold to pay the mort- 
gage, the proceeds must be applied as if mort- 
gaged property had been sold to discharge the 
mortgage.—Mulligan v. Mulligan, Ky., 171 S. W. 
420. 





89. Foreclosure.—In foreclosure for non- 
payment of taxes which were paid by the mort- 
gagee, it was no defense that the description on 
the assessment role was  defective.—Farmers’ 
Security Bank of Park River v. Martin, N. D., 
150 N. W. 572. 

90. Pretended Transfer.—Where defendant, 
to avoid appearance of liability, procured land 
to be conveyed to K., who mortgaged it for a 
part of the price, as a mere straw man, defend- 
ant’s liability to pay the debt, though resting 
in parol, was enforceable by an assignee of the 
mortgages.—Dexter Horton Nat. Bank v. Seattle 
Homeseekers Co., Wash., 144 Pac. 691. 

91. Municipal Corporations—Abolition of Of- 
fice—Abolition of a city office within the civil 
service solely to get rid of the incumbent and 
avoid performance of a decree enjoining the in- 
cumbent’s removal held ineffective.—State v. 
City of Seattle, Wash., 145 Pac. 61. 

92._—Collateral Attack.—In an action against 
a city for injuries from the collapse of a bridge 
claimed by the defendant to have been left out- 
side of the city limits by an ordinance chang- 
ing such limits, held that plaintiff could not 
collaterally attack the corporate organization 
of the city by questioning the validity of the or- 
dinance through a contention that the statute 
under which the ordinance was passed (Laws 
1905, c. 519, § 7) was unconstitutional.—Horner 
v. City of Atchison, Kan., 144 Pac. 1010. 

93.——Contributory Negligence.—Momentary 
diversion of a pedestrian’s attention is not, as a 
matter of law, contributory negligence.—Kelly 
v. City of Spokane, Wash., 145 Pac. 57. 

94. Special Assessment.—Property owned 
by a cemetery association is subject to special 
assessment for the construction of sewers by 
the city in which the property is located, unless 
expressly exempted by charter from such tax.— 
People v. Bloomington Cemetery Ass’n., Ill., 107 

3. 











95. Names—Business Names.—The sole owner 
and manager of a business may in good faith 
conduct his business under any name, and sue 
under such name for breach of contract.—Rob- 
inovitz v. Hamill, Okla., 144 Pac. 1024. 

96. Navigable Waters—Floating Logs.—De- 
fendant lumber company held to have a right to 
accumulate so much water by flooding dams as 
was reasonably necessary to drive with reason- 
able efficiency logs floated by it, though such 
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detention lessened the supply available to run 
plaintiff’s mill.—Johnson v. Wild Rice Boom Co., 
Minn., 150 N. W. 218. 

97. New Trial—Special Questions.—New trial 
held not to be granted because, jury being un- 
able to decipher the word “punitive” in a spe- 
cial question, the foreman entered the courtroom 
and asked the judge the meaning of the word, 
to which he replied, “Punitive, by way of pun- 
| pais peony v. Heck, Wis., 150 N. W. 

98. Partnership—Burden of Proof.—A party, 
claiming that the individual note of a partner 
for the firm debt discharges the debt as to the 
firm, has the burden of proving that the note 
was so intended and accepted.—Fayette Liquor 
Co. v. Jones, W. Va., 83 S. E. 726. 

99. Dissolution.—On the dissolution of a 
firm, it immediately ceases to exist, except for 
the purpose of winding up the firm, and there 
can be no successor, and no question of survivor- 
ship is involved, either under the terms of the 
contract with the firm or by reason of the man- 
ner in which the dissolution was effected.— 
Schlau v. Enzenbacher, Ill, 107 N. E. 107. 

100. Physicians and Surgeons—Employment. 
—Where defendant contracted with a hospital 
association to care for injured employes, but the 
physician was not satisfactory to an employe’s 
uncle, and plaintiff was employed instead, de- 
fendant was not liable for his services.—Vander- 
boget v. Campbell Mill Co., Wash., 144 Pac. 905. 

101. Principal and Agent—Opinion Evidence. 
—Testimony of an agent of a mortgagor that 
he had no authority to deliver the mortgage as 
changed by him is mere conclusion, where at 
the time he believed in good faith that he acted 
within his authority.—Johnson vy. Northern Min- 
or Land & Investment Co., Iowa, 150 N. W. 
v ° 

102. Railroads—Cause of Death.—Where, in 
an action for death of a person struck by a train 
at night, the evidence showed failure of the 
train to carry a headlight, but the evidence of 
the cause of death was circumstantial, and was 
as consistent with decedent coming on the track 
suddenly in front of the train as with any other 
theory, there could be no recovery as a matter 
of law.—McNeill v. Atlantic Coast Line R. Co., 
N. C., 83 S. E. 704 

103. Evidence.—Railroads being required 
to keep a headlight on an engine at night, tes- 
timony that a person was likely to be blinded 
by meeting a train, with a large headlight, at 
night, is improper as putting the company in a 
position of being guilty of negligence for doing 
what it was required to do.—Louisville & N. R. 
Co. v. Shoemake’s Adm’r, Ky., 171 S. W. 383. 

104. Rape—Pleading.—Where, in a civil ac- 
tion for rape, the petition charged that defend- 
ant administered to plaintiff medicine which 
caused unconsciousness, and assaulted her 
while unconscious, such allegation as to un- 
consciousness was surplusage dnd did not au- 
thorize an instruction that plaintiff could not 
recover unless she proved that the assault was 
committed while she was so unconscious.—Wes- 
sel v. Lavender, Mo., 171 S. W. 331. 

105. Resistance.—Consent by the female, 
however reluctantly given, prevents the offense 
being rape, but a woman who does not consent 
need not continue to physically resist in face of 
reasonably supposed imminent peril of great 
posty harm.—Skulhus y. State, Wis., 150 N. W. 











106. Reformation of Instruments—Fraud and 
Mistake.—A petition by a grantee, which alleges 
that she was informed and believed that the 
deed was subject to a life estate in the grantor, 
held not to state a cause of action for fraud 
and mistake in reserving a life estate also for 
his wife.—Plistil vy. Kaspar, Iowa, 150 N. W. 584. 

107. Release—Joint Tortfeasors. — Uncondi- 
tional release of policemen jointly liable for 
false imprisonment held to discharge another 
policeman against whom plaintiff’s right of ac- 
tion was not reserved.—Stires y. Sherwood, Ore., 
145 Pac. 645. 


108. Remainders—Merger.—Where a remain- 
derman purchases a tax title and enters in pos- 
session under it and afterwards takes a quit- 





\ 


claim deed from the life tenant, the tax title 
is not necessarily merged in the conveyance of 


the life estate——Jinkiaway v. Ford, Kan., 145 
Pac. 8865. 

109. Replevin—Right of.—The owner may re- 
plevin chattels levied on by an Officer not in 
possession, if the officer could take possession as 
against a wrongful taker.—Francis v. Guaranty 


State Bank of Texola, Okla., 145 Pac. 324. 


110. Schools and School Districts—Taxation. 
—Where extensive repairs and improvements 
were needed for various school properties, the 
mere fact that the school board, in making its 
estimate, levied a tax for an amount larger 


than was actually required, did not render such. 


act fraudulent, in the absence of proof that the 
tax was grossly excessive.—People v. Bates, 
Ill., 107 N. E. 123. 

111. Set-off and Counterclaim—<Action for 
Death.—A counterclaim for damages to the roll- 
ing stock of a railway company by the negli- 
gent act of the driver of an automobile cannot 
be asserted against the beneficiaries in an ac- 
tion under Lord Campbell’s Act.—Craig v. Chi- 
cago, St. P., M. & O. Ry. Co., Neb., 150 N. W. 
648. 


112. Street Railroads—Proximate Cause.— 
Failure to warn a person negligently walking 
beside a street car track when there was op- 
portunity, if warned, for him to step aside is 
the proximate cause of the injury.—Mobile Light 
& R. Co. v. Drooks, Ala., 66 So. 824. 

113. Taxation—Income Tax.—Under the stat- 
ute. providing for set-off against income tax 
of a tax on personalty paid, it is the identity 
of time for which each is paid, and not the time 
when the income tax wecomes due, that is the 
basis of the right to set-off.—Van Dyke v. City 
of Milwaukee, Wis., 150 N. W. 509. 

114. Levy.—Where the Legislature grants 
power to levy a tax for a particular purpose and 
prescribes the conditions under which and the 
method by which the tax is to be levied, the 
provisions of the statute must be substantially 
complied with or the tax will be void.—People 
v. Jacksonville & St. L. Ry. Co., Ill., 107 N. E. 
237 


115. Telegraphs and Telephones—Pleading.— 
In an action for damages from the payment of 
a draft in consequence of a mistake in a tele- 
gram stopping payment, the complaint need not 
negative the bank’s knowledge of the mistake. 
—Western Union Telegraph Co. v. Louissell, 
Ala., 66 So. 839. 

116. Trespass—Pleading.—If the declaration 
in trespass be general, without describing the 
locus, and defendant, filing a plea of liberum 
tenementum, has any land in the jurisdiction, 
plaintiff must make a new assignment setting 
out a description with more certainty.—Ward 
v. Mississippi River Power Co., Ill., 107 N. E. 
115. 

117. Trusts—Estoppel.—If it was the inten- 
tion, when a conveyance was made to a wife, 
to confer a beneficial interest upon her, the hus- 
band, paying the purchase money, cannot put a 
different construction on the transaction at a 
subsequent time.—Dodge v. Thomas, Ill, 107 N. 
E, 261 

118. Wills—Heirs.—The word “heirs” in its 
primary legal sense means those entitled to suc- 
ceed to a decedent’s property in case of intes- 
tacy, but in a secondary, and more general, 
sense, may mean those on whom property of 
any kind devolves on the death of another, eith- 
er by law or will.—Hoke v. Jackman, Ind., 107 
N. E. 665. 

119. Incapacity of Testator. — Infirmity 
from old age does not render a person incapable 
of making a will unless it has so far impaired 
the testator’s mind that he is incapable of un- 
derstanding his business at the time he is en- 
gaged in making the will.—Carnahan v. Ham- 
ilton, Ill., 107 N. E. 210. 

120. Witnesses—Competency.—The rule gov- 
erning the admissibility of testimony to trans- 
actions with a person since deceased should not 
be looked on with disfavor, and a presumption 
of fraud should not be indulged in to avoid its 
effect.—Bibelhausen v. Bibelhausen, -Wis., 150 N. 
W. 616. 
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